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COMMONWEALTH OF VIRGINIA 
FROM THE QIRCUlT COURT OF BUCKlN GE A M COUNTY 
RULE 5 :12-BRIIDFS. 
§5. NUMBER OF CoPms. Twenty-five copies of each brief shall 
be filed with the clerk of the ~ ourt, and at least three covies 
mailed or delivered to opposing counsel on or before the day 
on which the brief is :filed. 
~6. SxzE AND TYPE. Briefs shall be nine inches in length and 
six inches in width, so as to conform in dimensions to the 
printed record, and shall be printed in type not less in size, as 
to height and width, than the type in which the record is 
printed. The record number of the case and the names and 
addresses of counsel submitting the brief shall be printed on 
the front cover. 
H. G. Tl.JRNT~H, Cl urk . 
Court opens at 9 :30 a,. m.; Adjourns at 1 :00 p. m. 
199 l/-4466 
NOTICE TO COUNSEL 
This case proi bly will be called at the session of court to 
be held. '· '951 
You will be advised later more definitely as to the date. 
Print names of counsel on front cover of briefs. 
Howard G. Turner, Clerk 
RULE 5 :12-BRIEFS 
§!, Form and Contents of Appellant's Brief. The opening brief of appellant shall 
contam: 
. ~a) A su~je~t. index and table of citations with c;ises alphabetically arranged. The 
c1tat1on of Virgmia cases shall be to the of-ficial Virginia Reports and in addition 
may ref& to other reports containing such cases. ' ' 
. (b) A brief statement of the material proceedings in the lower court, the errors 
assigned, and the questions involved in the appeal. 
(c) A clear a11d concise statement of the facts, with references to the pages of 
the printed record when there is any possibility that the other side may question the 
statement. vVhen the facts are in dispute the brief shall so state. 
( cl) vVith respect to each assignment of error relied on, the principles of law, the 
argument and the authorities shall be stated in one place and not scattered throuo-h 
the brief. . "" 
(e) The signature of at least one attorney practicing in this Court. and his address. 
~2. Form and Contents of Appcllee's Brief. The brief for the appellec shall contain: 
(a) A subject index and table of citations with cases alphabetically arranged. Cita-
tions of Virginia cases must refer to the Virginia Reports and, in addition, may refer 
to other reports containi11g such cases. 
(b) A statement of the case and of the points involved, if the appellee disagrees 
with the statement of appellant. 
(c) A statement of the faets which are necessary to correct or amplify the state-
ment in appt>ltant's brief in so far as it is dee.med erroneous or inadequate, with ap-
propriate references to the pages of the record. 
(d) Argument in support of the position of appellee. 
The brief shall be signed by at least one attorney practicing in this Court, giving 
his address. 
§3. Reply Brief. The reply brief (if any) of the appellant shall contain all the 
authorities relied on by him not referred to in his opening brief. In other respects 
it sh8ll conform to the requirements for appellee's brief. 
*4. Time of Filing. As soon as the estimated cost of printing the record is p-aid 
by the appellant, the clerk shall forthwith proceed to have printed a sufficient number 
of copies of the record or the design~ted parts. Upon receipt of the printed copies 
or of the substituted copies allowed in lieu of printed copies under Rule 5 :2, the 
clerk shall forthwith mark the filing date on each copy and transmit three copies of 
the printed record to each cottnsel of record, or notify each counsel of record of the 
fili11g elate of the substituted copies. 
(a) If the petition for appeal is aclopferl as the opening brief, the brief of the appel-
lee shall be filed in the clerk's office within thirty-five days after the date the printed 
copies of the rer:ord. or the substituted copies allowed under Rule 5:2, arc filed in the 
derk's office. If the petition for a-ppeal is not so adopted. the opening brief of the appel-
hrnt shall be filed in the clerk's office within thirty-fiye d8ys after the date printed copies 
of the record. or the suhstitutecl copies al lowed under Rule 5:2, are filed in the clerk's 
oifice, and 1he hrief of the appel lee shall he filed in the clerk's office within tQirty-five 
days after the opening brief of the appellant is filed in the clerk's office. 
(b) "\i\Tithin fourteen days after the brief of the appellee is fi led in the clerk's 
office. the appellant may file a reply brief in the clerk's office. The case will be called 
at a session of the Court commencing after the expiration of said fourteen days unless 
counsel agree that it be called at a session of the Court commencing at an earlier time: 
provided. however, that a criminal case may be called at the next session if the Com-
monwealth's brief is filed at least fourteen days prior to the calling of the case, in which 
event the reply brief for the appetlant shall be filed not later than the day before the 
ease is called. This paragraph · rloes not extend the time allowed by paragraph (a) 
above for f'l,e filing of the appellant's brief. 
(c) "\Vith the consent of the Chief Justi,e or the Court, counsel for opposing 
parties may file with the clerk a written stipulation changing the time for filing briefs 
in :my case; provided, however, that all briefs must be filed not later than the day 
before such case is to be heard. 
§5. Number of Copies. Twenty-five copies of each brief shall be filed with the 
clerk of the Court, and at least three copies mailed or delivered to opposing coum;el on 
or before the dav on whirh the brief is fi led. 
§6. Size and· Type. Briefs shall be nine inches in length and six inches in width, 
so as to conform in dimensions to the printed record. ancl shall be printed in type not 
less in size. as to heig11t and width. than 1-he type in which the record is printed. The 
record number of the case and the names and addresses of .counsel submitting the brief 
shall be printed on the front cover. 
§7. Effect of Noncomoliance. If neit11cr party Tias filed .a brief in compliance with 
t1,e requirements of this nile, the Court will not hear oral argtiment. If one party has 
hut the other has not filed s.uch a brit,,f, the party in default will not be heard orally. 
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' ' .., 
In the Supreme Court of Appeals held at the Supreme 
Court of Appeals Building in the City of Richmond on Fri-
day the 8th day of March, 1957. · 
JAMES· CARTER, 
against 
Plaintiff in Error, 
COMMONWEALTH OF VIRGINIA, Defendant in Error; 
· From the Circuit Court of Buckingham County. 
Upon the petition of James Carter a writ of error and 
supersedeas is awarded him to a judgment rendered by the 
Circuit Court of Buckingham County on the 20th day of April, 
1956, in a prosecution by_the Commonwealth against the said 
petitioner for ,a felony; but said supersedeas, however, is not 
to operate to discharge the petitioner from custody, if in 
custody, or to release his bond if out on bail. 
2 Supreme Court of Appeals of Virginia 
RECORD 
• • • • • 
page 2 ~ 
• • • • 
IN THE CIRCUIT COURT OF BUCKINGHAM COUNTY. 
APRIL TERM 1956. 
The grand jurors of the Commonwealth ·of Virginia, in 
and for the body of the County of Buckingham, now attend-
ing the Circuit Ceurt of of the said County, upon their oath 
present that James Cart_er on the 26th day of February, 1956, 
in the nighttime in the County aforesaid, a certain chicken-
house belonging to one M. J. McMillan said chickenhpuse or 
outhouse not then and there being a dwelling house or out-
house adjoining thereto or occupied thereto therewith, situ- · 
ated in the County afore said, unlawfully and feloniously did 
break and enter in the nighttime with intent the goods and 
chattels of the said M. J. McMillan in said outhouse or chiclr-
erihouse then and there being, then and there unlawfully and 
feloniously to steal, take and carry away, against the peace 
and dignity of the Commonwealth. 





James Carter v. Commonwealth' of Vi~ginia 3 
INDICTMENT FOR A FELONY. 
A True Bill. 
M. F. LeSUER, Foreman. 
· We, the jury find the defendant guilty, fix his punishment 
at 3 years in the penitentiary, with recommendation for sus-
pension of one year. 
A. M. RICHARDSON, Foreman. 
4/20/56. 
• • • • • 
page 19 ~ At a Circuit Court held for the County of Buck-
ingham at the Courthouse thereof on Friday, April 
20, 1956, Sitting as a Court of L.aw. . 
• • • • • 
This day came the attorney for the Commonwealth, the 
accused by counsel as well as in his own proper person, was 
arraigned and pleaded not guilty to the charge in the indict-
. ment, and upon the issue joined came a panel of twenty jurors, 
taken from a list furnished by law, and the commonwealth 
attorney having stricken off four from said panel and the 
accused by counsel having stricken off four, the remaining 
twelve constitute the jury, to-wit: W. E. Chandler, Harold 
A. Coleman, A. Mayo Richardson, Albert T. Baber, Frank 
0. Huskey, B. F. Ballowe, E. A. Hanes, J. P. Apperson, C. W. 
Cave, T. I. Epperson, Singleton Moss and Reuben Hart, who 
being first duly sworn and having heard the evidence; been 
instructed by the Court as to the law and having heard the 
argument of counsel, retired to their room to consider of their 
verdict, and after some time returned into Court with a ver-
dict in these words, "We, the jury find the defendant guilty 
and fix his punishment at 3 years in the Penitentiary, with 
recommendation for suspension of one year. · Signed A. M. 
4 Supreme Court of Appeals of Virginia 
Richardson, Foreman". Which recommendation the Court 
doth refuse to allow. And the Clerk is directed to forthwith 
send a copy of said order to the State Penitentiary and the 
prisoner is placed in charge of the guard authorized to receive 
him, therein to be confined and treated in the manner pre-
scribed. by law. And the Commonwealth is to collect its 
costs in this behalf expended. 
• • • • • 
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Filed in Clerk's Office 6/18/56. 
JOHN C. SPENCER, Clerk. 
NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR. 
To: Mr. John C. Spencer 
Clerk -of Circuit Court 
of Buckingham County, Virginia 
This is to advise and inform you that James Carter, the 
above def endarit, hereby notifies you that he will appeal to the 
Supreme Court of Appeals of Virginia, from the judgment 
of the above-styled Court rendered on the 20th day of April, 
1956, said judgment having followed the verdict of the jury 
wherein the defendant was found guilty upon an indictment 
alleging house breaking with intent to steal, and his punish-
ment :fixed at three (3) years in the Penitentiary. 
The Assignments of Error he will rely upon are as follows: 
ASSIGNMENT OF ERROR NO. 1. 
The purported sentence in the order of April 20, 1956, to-
wit, "directed therein (in the Penitentiary) to be confined 
and treated in the manner prescribed by law" is not a sentence 
in law; and said record not containing a sentence in sufliciency, 
the said Court upon remand of this case cannot supply de-
ficiency in the sentence nwnc vro twnc. And said sentence 
being deficient, this constitutes reversible error. · 
James Carter v. Commonwealth of Virginia 5 
ASSIGNMENT OF ERROR NO. 2. 
The indictment does not charge house breaking as '' a 
chicken house'' is not' a building or house in con-
page 21 ~ templation of the Virginia statute denouncing the 
crime of housebreaking and the Circuit Court of 
Buckingham County committed reversible error on April 20, 
1956, in receiving and recording, the.following verdict: ''We, 
the jury find· the defendant guilty and ·fix his punishment 3:t 
3 years in the· Penitentiary, with recommendation for sus-
pension of one year.'' 
Respectfully, 
W. A. HALL, Jr., 
Attorney for James Carter . 
• • • II< • 
A Copy....:....Teste: 
H. G. TURNER, Clerk. 
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